682                                  PROCEDURE

The department of procedure constitutes perhaps the most
technical part of any legal system, and it comprises rules many
of which would be unintelligible to a foreign judge and cer-
tainly unworkable by a machinery designed on different lines.
A person suing in England must take the law of procedure as
he finds it. He cannot by virtue of some rule in his own coun-
try enjoy greater advantages than other suitors here; neither
must he be deprived of any advantages which English law may
confer upon a litigant in the particular form of action.1 An
English creditor who sues his debtor in Scotland cannot insist
upon a trial by jury, nor, in the converse case, can a Scottish
creditor suing in England refuse the intervention of a jury, on
the ground that in Scotland, where the debt arose, the case
would be tried by a judge alone.2

importance Certain and universal though the principle is, however, its
inguishlng application is frequently one of considerable difficulty, for by
substance what test is a procedural rule to be distinguished from one of
substantive law?3 Unless the distinction is made with a saga-
cious regard to the underlying purpose of private international
law, the inevitable result will be to defeat that purpose. So
intimate is the connexion between substance and procedure,
that to treat an English rule as procedural may defeat the policy
which demands the application of a foreign substantive law.
A glaring example of this is afforded by the fourth section of
the Statute of Frauds which formerly provided that no action
should be brought upon certain contracts unless they were evi-
denced by a note or memorandum signed by the party to be
charged or by his agent thereunto lawfully authorized. In
Leroux v. JBrown:*

' An oral agreement was made in France by which the defendant,
resident in England, agreed to employ the plaintiff, resident in France,
for a period that was longer than a year. The contract was valid by
French law, which was the proper law, but had it been an English
domestic contract it would have been unenforceable under the Statute
of Frauds. An action brought in England for its breach failed on the
ground that the statute imposes a rule of procedure which is binding on
all litigants suing in England.

1  De la Fega v, Wanna, supra, at p. 288, per Lord Tenterden.

2  Don v. Lippmann, supra, at p. 14, per Lord Brougham.

3  See Paton, Jurisprudence, pp. 433 et seqq.

4  [1852] i2C.B.8oi;andseeAfi?mVv.^r^fi9i8]A.Ci,i5. Thestatute
now applies only to a contract of guarantee; Law Reform (Enforcement of Con-
tracts) Act, 1954, s. i.